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BACKGROUND

The Competition Commission of Pakistan (the ‘Commission’), upon receipt of
concerns regarding allegedly unreasonable price increases in the private school sector

began a probe in the matter in August, 2015.

As part of the investigation process, requests for information were made to
Educational Services (Private) Limited (hereinafter referred to as ‘Beaconhouse’) on
13.08.2015 and 27.08.2015 (the ‘RFT’). In view of its failure to provide the required
information, Beaconhouse was issued a special order under Section 36 (‘Special
Order’) of the Competition Act, 2010 (‘the Act’) on 18.09.2015 requiring it to

provide certain information.

Beaconhouse filed a writ petition before the Honourable Lahore High Court, Lahore
(*W.P No. 26929/2015’) assailing both the Commission’s constitutional legitimacy
and its authority to issue the RFI.

In its order dated 1 October, 2015 (the ‘LHC Order’), the Honourable Lahore High
Court, Lahore directed the Commission to determine its jurisdiction to look into the

matter before proceeding further with the Special Order.
In compliance of the LHC Order, a hearing was held on 20 October, 2015 before the
Commission.

SUBMISSIONS

Through the objections raised in paragraphs 12 to 17 of W.P No 26929/2015,
Beaconhouse contend that the actions of the Commission are ultra vires the

Constitution of Pakistan, 1973 (the ‘Constitution’), void ab initio, without lawful

authority and of no legal effect:




C: As the Act does not provide for the right to a fair trial as enshrined under
Article 10A of the Constitution;

d. As the Act suffers from excessive delegation and is void for vagueness;

€ As the provisions regarding search and inspection in the Act are wltra vires of
the Constitution;

f. As the Commission’s actions are wltra vires the Act because:

i. Primary and secondary education is a provincial subject under the 18"
Amendment to the Constitution and is regulated by existing provincial
legislation;

ii. There is no allegation that the normal dynamics of a free market are
not in place.

7. Further grounds taken in the hearing by Beaconhouse are reproduced as follows:

a. That an enquiry under Section 37(2) of the Act has been initiated without any
reasoned opinion having been given in writing;
b. That the RFI were issued not on the basis of prima facie preof of anti-

competitive behaviour but on the basis of allegations of unreasonable

: increases in school fees;
C. That the Commission had no jurisdiction to examine pricing of services per se;
d. That there are special laws in place to deal with the reasonability of pricing in

relation to private educational institutions.

* DETERMINATION

8. The issue referred to the Commission for adjudication through the LHC Order is that
of its jurisdiction with regards the initiation of the enquiry into the matter by the
Commission, including the issuance of the RFI and the Special Order (hereinafter
collectively referred to as ‘Impugned Proceedings’). The only arguments that will be
taken into consideration therefore are those that relate to the question of jurisdiction

and not the merits of the enquiry or the case itself.
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second instance, Beaconhouse is contending that the actions of the Commission are

not in line with the scope and scheme of the Act.

Constitutional Objections

With respect to the constitutional grounds taken by Beaconhouse, it must be stated
that the Commission cannot decide the question of its own constitutional legitimacy
or that of the Competition Act, 2010 under which it has been formed. This particular
aspect is under adjudication before various judicial fora, and pending a final order in

the matter, no further comments may be made regarding the same.

This stance is in line with that taken by the Commission since its inception. In its
order In the Matter of Show Cause Notice Issued to Pakistan Banks Association and

Others, dated 10 April 2008, the Commission stated as follows:

39 .1t is settled law that the Commission is not the appropriate
Jorum to raise this issue. It was settled in Akhtar Ali vs Altaf-ur-
Rahman, PLD 1963 Lah 390, that where there is an objection to
the jurisdiction of a tribunal or that the law under which that
tribunal is created is defective or invalid, such issue is not for the
tribunal to decide. The tribunal must proceed on the assumption
that its existence is legal and valid until a court of competent
Jurisdiction decides or directs to the contrary. This view has been
consistently relied upon and upheld by the Superior Courts of
Pakistan.

Objections relating to vires under the Act

With regards to the Commission’s jurisdiction to initiate the Impugned Proceedings, it
is pertinent to point out at the outset that the Act empowers the Commission to
investigate all behaviour which has or could potentially have an anti-competitive
effect on the markets in Pakistan. This mandate extends to all sectors of the economy

and includes all the various different industries currently in operation. The preamble

+WHEREAS it is expedient to make provisions o ensure free
Jcompetition in all spheres of commercial and economic activity to
' ZMenhance economic efficiency and to protect consumers from anti-
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compelitive behavior and to provide for the establishment of the
Competition Commission of Pakistan to maintain and enhance
competition; and for matiers connected therewith or incidental
thereto;

13.  Anti-competitive activities prohibited under the Act are contained in Chapter II of the
same. Section 3 of the Act prohibits dominant undertakings from using their market
power to exclude others from competition or exploit consumers. Section 4 of the Act,
inter alia, prohibits competitors from colluding to fix conditions of competition such
as pricing, production, and sales etc. Section 10 of the Act prohibits deceptive
marketing practices. Section 11 prohibits mergers and acquisitions that substantially
lessen competition. Accordingly, in the scheme of the Act, the Commission is
mandated and qualified to enforce the prohibition against anti-competitive behaviour
across all economic and commercial activity when and wherever the behaviour takes
place within Pakistan. Section 1(3) of the Act clearly states this in the following

words:

It shall apply to all undertakings and all actions or matters that

take place in Pakistan and distort competition within Pakistan.

14, It is pertinent to mention here that the enquiry in the matter has been initiated under
Section 37(1) of the Act to determine whether prima facie any anti-competitive
behaviour is taking place in the private education sector. The RFI and the Special

3 Order have been issued in support of this fact-finding enquiry.

15.  The main objections raised in this regard are dealt with individually as follows:

Procedural Impropriety

a. Beaconhouse has made allegations as to procedural impropriety of the
Impugned Proceedings, stating that the same, if proven, render the enquiry

unlawful. It is imperative to point out that the counsel for Beaconhouse has

e, somehow erroneously based his arguments on the requirements of Section
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matter falls within the jurisdiction of the Commission. The matter of
procedure can be looked into only once the Commission assumes jurisdiction
in the matter and the matter comes to a stage where such determination is
required. If deemed necessary, further elaboration on the procedural validity of
the actions taken may be reserved for a later and more appropriate stage in

time.

b. Some broader issues, nevertheless, need to be clarified here. Beaconhouse has
alleged that the Commission initiated the Impugned Proceedings without any
prima facie proof of anti-competitive behaviour. As mentioned above, the
Commission will deal with specific alleged procedural issues at the
appropriate stage if needed. This argument, however, shows an apparent lack
of understanding regarding the working of the Commission. Under the scheme
of the Act, the Commission has been given various enforcement powers. This
includes the power to conduct inquiries, the power to initiate adjudicatory
proceedings, and the power to make required orders to restore competition etc.
Each denotes a particular stage in the enforcement process. An enquiry, for
example, is conducted to determine, factually, whether any prima facie
violation of the Act has taken place. It must be emphasized that the opening of
an enquiry does not in any way mean that a finding of infringement of the Act
will follow. The entire purpose of an enquiry is to determine whether or not
any anti-competitive actions have taken place. If the Commission is already
sure about a violation, there would be no need to conduct an enquiry in the
first place. The outcome of an enquiry is solely dependent on the facts of the
matter and the evidence available to the enquiry committee. Any assertion by
Beaconhouse to the effect that the Commission already has made its mind in

the matter is, therefore, both premature and unwarranted.

C. It must also be clarified here that a call for information is in fact one of the
very mechanisms which allow the Commission to conduct enquiries. It should

0 .7;,‘,‘:':‘~be underlined that requests for information are regularly sent not only to the
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could conduct any enquiry or determine the nature of a violation, if any,
without calling for information or obtaining evidence. The asking for
information therefore, does not in itself manifest any intention of the
Commission with regards to making up its mind regarding an allegation. The
Commission’s practice in this regard is line with best practices of competition

authorities around the globe.

Price Regulation

d. It has been argued by Beaconhouse that the Commission has no jurisdiction to
examine the reasonability of the prices of services per se. Beaconhouse
contends that the Commission is not a price regulator and has no mandate to

determine the reasonability of prices.

e. It must be clarified at the outset that the Commission is not a price regulator
and does not look into the reasonability of price per se. This position is vividly
illustrated through several of its previous orders. In and of itself, a certain
level of pricing does not constitute an anti-competitive behaviour. Prices,
however, can be an indication and consequence of collusion or abuse of
dominant position, both of which constitute anti-competitive behaviour
prohibited under Sections 3 and 4 of the Act. Sub-sections 3 (3) (a)
[unreasonable increase in prices], 3(3) (b) [discriminatory pricing], 3(2)(f)
[predatory pricing] and 4(2) (a) [collusive pricing] of the Act provide specific
instances of price-related anti-competitive behaviour that falls within the
Commission's purview. It follows that the Commission acts within its mandate

when it inquires into alleged or suspected price related anti-competitive

behaviour.
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Commission will only proceed against undertakings that are found involved in

anti-competitive behaviour.

Sector Regulation

g. Finally, it has been alleged that primary and secondary education are subject

. to provincial regulation through special sectoral laws which assess the
reasonability of prices in the private education sector. Therefore, Beaconhouse

contends, that these sectors are out of the purview of the Commission's

mandate.

h. The provisions of the Act are not in conflict with any sector specific
legislation related to education whether federal or provincial. Sector specific
legislation in the education sector may encompass several issues including
setting the curriculum thereof, outlining teaching standards, and regulating
private schools etc. The Act, on the other hand, only relates to anti-
competitive behaviour by business undertakings in any sector of the economy.
It is necessary to reiterate that the Commission is not examining the prices set
by Beaconhouse per se. It is only investigating, inter alia, whether or not the
fees being charged by the private schools is due to anti-competitive behaviour

such as cartelization or abuse of dominant position.

i. With regard to implied or perceived conflict in jurisdiction of the Act and
other sector specific legislation, the Commission has consistently held that
jurisdiction can be best understood by considering the law that is relevant to
the matter at hand. In the Order In The Matter Of Show Cause Notices Issued
To Jamshoro Joint Venture Ltd (JIVL) & LPG Association Of Pakistan
(LPGAP) dated 14 December 2009, the Commission held:

e M66. ...[Tlhe areas of regulation envisaged by the laws
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special laws as well as non-obstante clauses. However,
before delving into such matters the Commission would like
to clarify the issue in a much simpler manner. We find
ourselves aligned with the approach of the 3 member
Bench of the Commission in the case of KSE's abuse of
dominant position where it was stated: "the issue of

jurisdiction can be best understood with reference to which

law _is relevant and _applicable to an entity in _a given

context". In line with the reasoning of the Bench in the
aforementioned case, consider an entity engaged in the

LPG sector; as far as this entity's regulation regarding, '
incorporation, filing of accounts, issuing of prospectus elc 3
is concerned, the relevant law will be the companies

legislation and the sector specific regulator i.e., Securities

and Exchange Commission of Pakistan will have
Jurisdiction. In relation to this entity's filing of tax returns

the Federal Board of Revenue will be the relevant

regulatory body and the relevant law will be the tax code of

Pakistan.  Similarly, any trade-marks or intellectual

property of the concerned undertaking will be subject to the
intellectual property laws and the relevant regulatory body

shall be the Intellectual Property Organization. Similarly,

in relation to its licensing requirements and other related

matters, the relevant law will be the licensing legislation in

the LPG sector and OGRA will be the relevant regulator.

Accordinglyv, if and when this entity indulges in practices or

enters into_agreements that allegedly prevents, restricts or

reduces competition within the relevant market then the

relevant _and the applicable law will be the compelition

related legislation. In our considered view the instant

matter involves an issue of competition which falls
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concerned enforcement agency in our considered view can

be no other than the Competition Commission of Pakistan.

J. It follows that, in this matter, when businesses undertake anti-competitive
activities, the relevant law that applies is the Act. For all other issues, the
sector specific laws, whether federal or provincial, would be applicable. In
light of the foregoing, therefore, there is no overlap or conflict between the
provisions of the Act or the enforcement mandate of the Commission and that
of sector specific legislation and regulators in the education sector,

respectively.

16.  Inview of the above, we find that the Impugned Proceedings have been initiated weli

within the scope of the Commission’s jurisdiction as defined under the Act.
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